U.S. Department of Labor Assistant Secretary for
Employment and Training
Washington, D.C. 20210

SEP 2 ~ 2003

The Honorable Jeb Bush
Governor of Florida
Tallahassee, Florida 32399-0001

Dear Governor Bush:

It is with pleasure that I respond to your request for waivers of various statutory and
regulatory requirements under the Workforce Investment Act (WIA) pursuant to the
Secretary's authority to waive certain requirements of WIA title I, subtitles B and E and
sections 8-10 of the Wagner-Peyser Act. This authority is granted to the Secretary by

WIA section 189(i)(4)(A), and set forth in the implementing regulations at 20 CFR
661.420.

These waivers grant states flexibility in program design for seamless program delivery
and improved customer service, in exchange for accountability and agreed-to
programmatic outcomes. We hope that these changes will assist your state in meeting
its workforce needs and improving programmatic outcomes statewide and at the local
level.

We appreciate the state’s cooperation in working with our Atlanta Regional Office to
provide supplemental information on the waiver submissions so that an informed
decision could be made on the state’s requests. After discussions with state staff and
review of the additional information provided by Workforce Florida, Inc., with regard
to the initial request for waivers, we are pleased to be able to respond positively. The
following is the disposition for each of the state’s waiver submissions.

Waiver 1: Subsequent Eligible Training Provider (ETP) Requirements; 18-month
subsequent eligibility requirement (WIA Sec. 122(c)(5) and 20 CFR 663.530)

The State of Florida is requesting a waiver (copy enclosed) of the requirement contained
in WIA section 122(c)(5) and 20 CFR 663.530 that limits the initial eligibility of training
providers to a period of 18 months. The waiver requests that the time period for the
initial eligibility be extended until January 1, 2004. The state indicates that this waiver,
if approved, will allow Florida additional time in which to evaluate training provider
performance data in order to effectively implement the required subsequent eligibility
process required at 20 CFR 663.535. The planned goals to be achieved under the waiver
are to: 1) expand the quantity of statistically valid participant data to be evaluated when

§ %ﬂ;é A Proud Member of America’s Workforce Network
@O



establishing appropriate levels of performance for subsequent training provider
eligibility; and 2) increase the number of eligible training providers, and thereby
expand the training choices available for the customer. The waiver is written in the
format identified in WIA section 189(i)(4)(B) and 20 CFR 661.420(c) and appears to meet
the standard for waiver of requirements relating to key reform principles, as specified at
20 CFR 661.410(c). Accordingly, the state of Florida is granted a waiver of the time limit
on the period of initial eligibility of training providers at 20 CFR 663.530 to extend the
period of initial eligibility through June 30, 2004.

Waiver 2: Waive the WIA regulation at 20 CFR 667.160, which implements the WIA
Title I provisions relating to the recapture and reallocation of unobligated balances of
youth funds (WIA section 128(c)) and adult and dislocated worker funds (WIA section
133(c)).

The state of Florida is requesting a waiver of 20 CFR 667.160, which implements the
provisions of WIA sections 128(c)(2) and 133(c)(2) relating to the recapture and
reallocation by a state of local area unobligated balances of youth funds and of adult
and dislocated worker funds, respectively. The state requests any waiver approval that
may be necessary to implement a proposed state policy regarding the deobligation and
reallocation of local area WIA funds. In addition to provisions for the reallocation of
local area funds based on prior year unobligated balances as provided at 20 CFR
667.160, the state policy proposes a mid-year deobligation and reallocation of local area
funds based on expenditures. Pursuant to the state policy, both the expenditure and
obligation of local funds would be reviewed four times during their two-year life.

The state’s request for a waiver of the obligation-based reallocation provision is written
in the format identified in WIA section 189 (i)(4)(B) and 20 CFR 661.420(c) and appears
to meet the standard for waiver approval at 20 CFR 661.420(e). Accordingly, the state is
granted a waiver of the provisions of WIA sections 133(c)(2) and 128(c)(2), and 20 CFR
667.160 to permit a mid-year deobligation and reallocation of local area funds based on
obligations and expenditures, as stipulated in the state’s waiver plan submission. The
granted waiver is effective July 1, 2002, through June 30, 2004.

The granted waivers are incorporated by reference into the state’s WIA Grant
Agreement, as provided for under paragraph 3 of the executed Agreement, and also
constitute a modification of Florida’s approved five-year strategic plan. A copy of this
letter should be filed with the state’s WIA Grant Agreement and the state’s approved
five-year strategic plan, as appropriate.



We look forward to enabling you to achieve better workforce development outcomes
and improve the lives of many Florida residents. We are prepared to entertain other
state and local-level waiver requests that Florida may wish to submit, consistent with
the provisions of the WIA statute and regulations.

Sincerely,

b

Entily 6tover DeRocc

Enclosure
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'- ‘ Or]k Orc e | _;n‘mmul Gillev, Chairmen

/0 77.[174, ]-72(:- Caybis Nestin, vesident

Novemb:r 20, 2002

" Anna W Goddard, Regional Administrator
U.S. Department of Labor- ETA |
Sam Nwin Atlanta Federal Center
Room 61412 — 61 Forzyth Street, S, W,
Arxlanta, Georgia 30303

Dear M¢. Goddard:

Thank y>u for your letter of October 28, 2002, providing an initial reply to Flori la’s
Workfoice State Plan, Modification Number four. We understand that review is

continui 1g and will be completed by November 22, 2002, within the 90 day revi :w
period, which has been tolled for the items you raise in your letter. Those are sp :cifically
the thre¢ waiver requests relating to methodology for reallocation of WIA funds.
extension of the initial eligibility of training providers on the Eligible Training P -ovider
List (ETPL), and the “merit staff” issue addressed in. 20 CFR 652.215 and .216.

In response to your request for additional information in conformity with the lai guage of
WIA Section 189 ())(4)(B) and 20 CFR 663.420 (¢) we are hereby submitting a : eparate
waiver yilan in two parts that addresses the fund reallocation and ETPL issues, although
we reco ynize that Florida’s practices regarding fimd reallocation may nat requir:: formal
waiver hecause they are consistent with WIA law, albeit going beyond the speci ics of
WIA law regarding frequency and use of expenditure data in addition to obligations.

Regardiag the merit staff issue, we respectfully note that the Department has ex« rcised
discretiomary authority to allow certain states to follow practices contrary to the anguage
of the cirrent rules, but under the rubric of “demonstrations” that reportedly cor tinue 10
this day. In fact, the official publication of the WIA Regulations at Federal Reg ster, V ol.
65, No. 158, Page 49386 (August 11, 2000) states, “Under section 3 (a) of the V'agrier-
Peyser .Act, prior to issuance of the Interim Final Rule, the Department authoriz :d
demonstrations of the effective delivery of Wagner-Peyser Act services using non-State

agency employees (emphasis added) in the States of Colorado, Massachusetts, qnd
Michigin.”

We appreciate your statements and those of Assistant Secretary Emily DeRoccc
regarding your openness to reviewing this issue and clarifying the merit staffing issne.
We welcome entering into that dialogue and would appreciate any evaluative



e — ——— A -

NS Ad A4 A2 TTTAN Ry VYUV D

JAN-14-2003 TUE 01:22 PM WORKFORCE FLORIDA FAX NO. 850 921 1101 P. 03

Ms. Anni Goddard
Novembr:r 20, 2002
Page Tw)>

reports/s udies on the three demonstration states. In view of your statement rega rding
not entertaining any waiver request regarding merit staffing, we will not submit z ny
attachment or form on that item. To clarify the ambiguity you noted in our plan:e
Assuranse #13, we curently are continuing to provide Wagner-Peyser services tlirongh

state meyit staff, but we definitely want the same freedom 1o operate a system grz nted to
those otler states.

We look forward to any further coraments yon may have on our modified plan. . f there is

anything further you would need regarding the arached waiver requests/plan, ple ase let
us know.

Sinc[er?l (._/fﬂ L

Curtis C. Ausfin,
Presidert, Workforce Florida

Director, Agency for Workforce Innovation

ce: (3overnor Jeb Bush
Ray Gilley
Nina Ovieda

Attachn ents
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STATE OF FLORIDA

" WAIVER REQUEST
WORKFORCE INVESTMENT ACT:
REALLOCATION OF WIA FUNDS

Pursuant to WIA Section 189 (i)(4)(B) and the WIA Federal regulations at 20 CFR 361.420, the
State of Florida requests any waiver approval necessary to implement recently «rafied staie
policy regarding the deobligation and reallocation of local area WIA funds. Thic policy was
developed uader the state Workforce Board and included in Modification 4 of the State of
Florida Stra cgic Five-Year Workforce Investment Plan submitted August 14, 2002. The full
text of the policy is attached.

In addition 1o provisions for the reallocation of local area funds based on prior yeai uncjl?]igated
balances as provided for by federal regulation (20 CFR 667.160), the state policy prow'ncles for
mid-year debligation and deobligation based on expenditures. Pursuant to the state policy, both

the expenditure and obligation of local funds are to be reviewed four times during their two-year
life: '

1. At the mid-point of the program year

z. Atthe end of the program year

. Ar the mid-point of the following program year
¢ Atthe end of the following program year

The state pclicy incorporates the following minimum expected obligation and exper dinre rares:

i At least 25% expended at the mid-point of the first year
'y, At least 80% obligated and 50% expended at the end of the first year
s, At least 75% expended at the mid-point of the second year

All local areas that have met the obligation and expenditure criteria of the st:te policy are

eligible for the reallocation of deobligated funds based on the method used to allocate their
regular forraula funds,

A. Statutcry Regulations to he Waived: Should the above policy related to mid-ycar
deobligation of local area funds and/or criteria for minimum expenditure rates be deemed to be

not in aceord with any provision of WIA federal regulations at 20 CFR 667.160, Florida requests
waiver of t1e federal regulation.

B. Goals 10 be Achieved by the Waiver:

e The state policy provides for the timely identification of idle funds so that they may
be redistributed 10 areas of greater need.

In the past, reviews based obligations alone have not resuited in the ide atification of a
significant amount of funds for redistribution because the reporting of »bligations has
proven 1o be subjective and therefore unreliable as a consistent indica or of program
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progress. The definjtion of “obligation” has allowed some local areas tc accuraulate
reserves to cover activities that may not be necessary or feasible for soine fime. In
{te meantime, vital programs in other areas have remained unfunded duc 1o
temporary funding constraints. Even when under-spending regions wers ever.wally
d:obligated a1 the end of the second year, it often left the areas in receist of needed
alditional funding an extremely short time frame for implementiny additional
services. The state’s policy utilizes expenditures as a more reliable indcator of
program progress and incorporates additional reviews to facilitate the more tumely
redistribution of fumds.

e The state policy promotes the maximum investment of these limite! finds and
increased levels of service. Through the more timely redistribution o’ funds from
areas with low expenditure rates to areas experiencing unfunded needs, he state will
avoid the danger of becoming subject 1o federal reallocation as long as unmet needs
for services exit anywhete within its borders.

C. State or Local Statutory of Regulatory Barriers: There are no state or loca statutory or
regulatory harriers to implementing the state’s policy or any federal waiver iccessary to
implement the policy. Indeed the policy is in accord with the intent of state statut :s enasted to
implement WIA.

D, Description of the Individuals Impacted by the Waiver: All WIA customers as well as

the state’s 1egional workforce board will be positively affected by the adoption >f the above
referenced policy.

e lacreased numbers of individuals in need of service will be served.

« Ilegional Workforce Boards identifying unmet needs or experiencing the sucden need
for increased services in their areas will have more timely access o wdditional
1880UrCES,

= ""he rate of investment of WIA funds will increase.

» egional warkforce boards experiencing imder-expenditure will nct bz unduly
jeopardized by the deabliation of unneeded funds as they would becore eli gible 10
participate in subsequent redistributions of funds based on improved per ormance and
increased needs within their areas.

E. Opportunity for Public Comment and the Process for Monitoring Iraple nentation of
the Waiver:

The state’s policy regarding the deobligation and reallocation local area WIA fids was
developed Iry the Executive Committee of Workforce Florida, the state’s workfor :e mvestment
board. Bas:d on its review of WIA performance and progress toward the goals estz blished in the
stats’s stralegic plan, the Board identified the need to revise policy governing th: expenditure
and reallocition of funds in order 10 achieve the maximum investment of WIA funds. The policy



. . 3 eeeeemerr— ——

ANV A A Lia TN AN oy WA

_ JAN-14-2003 TUE 01:23 PM WORKFORCE FLORIDA FAX KO, 850 821 1101 P. 06

was extensiy ely discussed at meetings of the Executive Committee during Decemter 2001 and
January 200:! at which public comment was encouraged and received. Public comment was also
solicited by amail to state agencies, all regional workforce boards, service provide s, and other
interested parties. The Executive Committee’s final draft policy was also di: tnbuted for
comment pr or a scheduled meeting in February 2002 of Board members and Boad staff with
representatives of regional workforce boards, state and local agencies, one-stop ojerators, and
other proviclers, at which the policy and its implementation was discussed and comment
received. 71he policy was adopted for inclusion in Modification 4 of the State s Five-Year
Strategic Workforce Investment Plan by the full Workforce Florida Board at publiz meeiing in
May 2002. It was then distributed for public comment as part to the State Plan Viodification
priot 1o its sabmittal to the United States Department of Labor in August 2002. Putlic comment
received on Modification 4 of the Srate Plan is attached to that document. Putlic commem

received at any meeting of the Workforce Florida Board or jts Execunive Committee is
summarized in the meeting minutes.

The implerr entation of this policy will be monitored by the Workforce Florida ant. the: Agency
for Workforce Innovation as they continue to monitor all WIA performance and the progress
towards gotls and objectives expressed in the State Plan. Information contained .n the state’s
management information system and financial management tracking system will be reviewed
and reported to the local areas and Workforce Florida on a regular basis. Riview of the
implantation and application of the policy will regularly be placed on the agerda af public
meetings of State Board and regular scheduled meetings of the Board members and staff, with

partner ageacies, representatives of regional workforce boards, one-stop operaicrs and other
partners,
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STATE OF FLORIDA
WAIVER REQUEST
WORKFORCE INVESTMENT ACT
SUBSEQUENT ELIGIBILITY OF TRAINING PROVIDERS

The State f Florida requests a waiver of the requirement contained in WIA, section
122(c)(5) znd part 663.530 of the WIA Final Rule that limits the initial eligibili y of
training providers to a period of 18 months. The waiver requests that the tim:: period for
the initial eligibility be extended until January 1, 2004. This waiver will allow I-lorda
additlonal lime in which to evaluate training provider performance data in orc er to
effectively :mplement the required subsequent eligibility process required in >art
663.535 of the rule. '

A. Statutory Regulations to be Walved:
W4, Regulations park 663.530.

B. Goals to be Achieved by the Waiver:

1. |3xpand the quantity of statistically valid parficipant data to be eva uatad when
istablishing appropriate levels of performance for subsequent training
provider eligibility; '

2. ncrease the number of eligible training providers thereby expanding choices
“or the customer,

During Prcgram Year 1999 (July 1, 1999 -June 30, 2000) Florida had 138 schoonls
offering 1€8 training programs. Currently, the State List of Initially Eligible Training
Providers dentifies more than 171 schools offering 223 training programs. This list
includes d strict schools, vocational technical colleges, community colleges, and private
for profit aad nonprafit schools and training agencies. The complete list is lo>ated at:
http:Aften. abormarketinfa.com/

Given that participant performance data (on which provider performance is hased)
comes primarily from Ul wage records, (which by their very nature contain b zlaled
data), mary early participants are |ust now appearing in this data source. Taus
perfarmance data that is currently available is minimal and does not contain statistically
valid numbers. Upon reviewing this limited data, the State Workfarce Board and the
regional workforce boards have concluded it is insufficient on which to base an
equitable iiecision relative to subsequent certification for training providers.

While it may be possible for regional workforce boards to establish local perforrnance
criteria the it addresses region specific considerations, without the requested additional
time for statewide data collection and analysis, these decisions wlll be arbitiary and
subject to unlimlited appeals and possible iifigation.

If the waiver is approved, the regional werkforce boards will have time to be come more
familiar with the ETP and [TA processes. This will result in expanded oppor unities to
advertise :he Consumer Report/Subsequent Eligibility process to the trainin 3 provider
community and increase participation at beth the participant and training provider levels.
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The current retention of eligible training providers on the state list req uires the: following:

C.

D.

All fraining providers must supply data to the Florida Education and Training
Placemiant Information Program (FETPIP) for performance measurement Tl":ls
includes; all program completers for all students, including WIA students znd 'Velfare
Transition students;

All privete schools must be licensed with the Commission of Independent Education
per stat= [aw;

All educational Institutions must have demonstrated satisfactory performe nce: to the

regional workforce board as outlined in state program guidance letter PD WDCP-
00-002; and ‘ ’

At a minimum, the performance information in WIA 122(d)(1)(A)(i) for all participants

leaving the pravider's program through the most recent reporting period riust
include

1. The percentage of participants who completed the progran ;

2. The percentage of participants who obtained any unsubsid zed
employment in an occupation related to the program condt cted; and

3. The wages at placement in unsubsidized employment for zil
completers,

State or Local Statutory or Regulatory Barriers: There are no state or facal
statutoly or regulatory barriers to implementing the requested waiver.

Deseription of the Individuals Impacted by the Waiver: All target grot ps (e.g.,
particigants, training providers, regional werkforce boards, state workforc e board),
will be aositively affected if the waiver is granted. Benefits include!

Given {he innovation of the entire ITA and training provider eligibility proc essi anq the
startup difficulties associated with the implementation of any new progra 1, providers
initially eligible will have an additional opportunity to establish a performz nce
foundalion before subsequent year determinations;

At the state level additional data and time will be available in which to do a cornplete
and ohjective analysis; and ‘

ITA users will have a more comprehensive list of training providers from which to

select hat is truly reflective of a competitive process that falrly evaluates all
provide rs on a level playing field.

Description of the process used to monitor the progress in implemnn}ingl the
waiver; provide notice to any affected local board; and, ensure meaningful
public comment on the waiver:

The Agency for Workforce Innovation will monitor the implementation of ‘he waiver

on a regular quarterly basis to ensure that the revised timeframe is met. The state's
intent 1o seek this waiver was noticed to all regional workforce boards, tt e business
community, organized labor, and the general public through the WIA plai

i

2
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modificz fion process. This process provided all affected parties the oppor unity ta
review t1e request and provide comment as part of the state's WIA plan r odification
process. -

[V}



